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§22.38

same fees and mileage that are paid
witnesses in the courts of the United
States. Fees shall be paid by the party
at whose instance the witness appears.
Where a witness appears pursuant to a
request initiated by the Presiding Offi-
cer, fees shall be paid by the Agency.

(g9) Final Orders to Federal Agencies on
Appeal. (1) In the case of an administra-
tive order or decision issued to a de-
partment, agency, or instrumentality
of the United States, such order or de-
cision shall become the final order for
purposes of the Federal Facility Com-
pliance Act, 42 U.S.C. 6961(b), in accord-
ance with §§22.27(c) and 22.31 except as
provided in paragraph (g)(2) of this sec-
tion.

(2) In the case of an administrative
order or decision issued by the Envi-
ronmental Appeals Board, if the head
of the affected department, agency, or
instrumentality requests a conference
with the Administrator in writing and
serves a copy of the request on the par-
ties of record within thirty days of the
Environmental Appeals Board’s service
of the order or decision, a decision by
the Administrator (rather than the En-
vironmental Appeals Board) shall be
the final order for the purposes of the
Federal Facility Compliance Act.

(3) In the event the department,
agency, or instrumentality of the Unit-
ed States files a motion for reconsider-
ation with the Environmental Appeals
Board in accordance with §22.32, filing
such motion for reconsideration shall
not toll the thirty-day period for filing
the request with the Administrator for
a conference unless specifically so or-
dered by the Environmental Appeals
Board.

(42 U.S.C. 6901, et seq.)

[45 FR 24363, Apr. 9, 1980, as amended at 61
FR 11092, Mar. 18, 1996]

EFFECTIVE DATE NOTE: At 45 FR 79808, Dec.
2, 1980, paragraphs (b), (c), (d), (e)(1) and (3) of
§22.37 were suspended until further notice,
effective Dec. 2, 1980.

§22.38 Supplemental rules of practice
governing the administrative as-
sessment of Class Il penalties under
the Clean Water Act.

(a) Scope of these supplemental rules.
These supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rules of Prac-
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tice (40 CFR part 22), administrative
proceedings for the assessment of any

Class Il civil penalty under section
309(g) of the Clean Water Act (33 U.S.C.
1319(g))-

(b) Consultation with states. The Ad-
ministrator will consult with the state
in which the alleged violation occurs
before issuing a final order assessing a
Class Il civil penalty.

(c) Public notice. Before issuing a final
order assessing a Class Il civil penalty,
the Administrator will provide public
notice of the complaint.

(d) Comment by a person who is not a
party. A person not a party to the Class
Il proceeding who wishes to comment
upon a complaint must file written
comments with the Regional Hearing
Clerk within 30 days after public notice
of the complaint and serve a copy of
the comments upon each party. For
good cause shown the Administrator,
the Regional Administrator, or the
Presiding Officer, as appropriate, may
accept late comments. The Adminis-
trator will give any person who com-
ments on a complaint notice of any
hearing and notice of the final order
assessing a penalty. Although com-
menters may be heard and present evi-
dence at any hearing held under sec-
tion 309(g) of the Act, commenters
shall not be accorded party status with
right of cross examination unless they
formally move to intervene and are
granted party status under §22.11.

(e) Administrative procedure and judi-
cial review. Action of the Administrator
for which review could have been ob-
tained under section 509(b)(1) of the Act
shall not be subject to review in an ad-
ministrative proceeding for the assess-
ment of Class Il civil penalty under
section 309(g).

(f) Petitions to set aside an order and to
provide a hearing. If no hearing on the
complaint is held before issuance of an
order assessing a Class Il civil penalty,
any person who commented on the
complaint may petition the Adminis-
trator, within 30 days after issuance of
the order, to set aside the order and to
provide a hearing on the complaint. If
the evidence presented by the peti-
tioner in support of the petition is ma-
terial and was not considered in the is-
suance of the order, the Administrator
will immediately set aside the order
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and provide a hearing in accordance
with the Consolidated Rules of Prac-
tice and these supplemental rules of
practice. If the Administrator denies a
hearing under section 309(g)(4)(C) of the
Act, the Administrator will provide to
the petitioner, and publish in the FED-
ERAL REGISTER, notice of and the rea-
sons for the denial.

[55 FR 23840, June 12, 1990]

§22.39 Supplemental rules of practice
governing the administrative as-
sessment of administrative pen-
alties under section 109 of the Com-
prehensive Environmental Re-
sponse, Compensation, and Liabil-
ity Act of 1980, as amended.

(a) Scope of these Supplemental rules.
These Supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rules of Prac-
tice (40 CFR part 22), administrative
proceedings for the assessment of any
civil penalty under section 109 of the
Comprehensive Environmental Re-
sponse, Compensation, and Liability
Act of 1980, as amended (42 U.S.C. 9609).
Where inconsistencies exist between
these Supplemental rules and the Con-
solidated Rules (§§22.01 through 22.32),
these Supplemental rules shall apply.

(b) Subpoenas. (1) The attendance and
testimony of witnesses or the produc-
tion of relevant papers, books, and doc-
uments may be required by subpoena.
The Presiding Officer may grant a re-
quest for a subpoena upon a showing
of—

(i) The grounds and necessity there-
for, and

(ii) The materiality and relevancy of
the evidence to be adduced.

Requests for the production of docu-
ments shall describe the evidence
sought as specifically as practicable.

(2) Subpoenas shall be served in ac-
cordance with §22.05(b)(1) of the Con-
solidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the
same fees and mileage that are paid
witnesses in the courts of the United
States. Fees shall be paid by the party
at whose instance the witness appears.
Where a witness appears pursuant to a
request initiated by the Presiding Offi-
cer, fees shall be paid by the Agency.

§22.40

(c) Judicial review. Any person who re-
quested a hearing with respect to a
Class Il civil penalty under section 109
of CERCLA and who is the recipient of
a final order assessing a civil penalty
may file a petition for judicial review
of such order with the United States
Court of Appeals for the District of Co-
lumbia or for any other circuit in
which such person resides or transacts
business. Any person who requested a
hearing with respect to a Class | civil
penalty under section 109 of CERCLA
and who is the recipient of a final order
assessing the civil penalty may file a
petition for judicial review of such
order with the appropriate district
court of the United States. All peti-
tions must be filed within 30 days of
the date the order making the assess-
ment was issued.

(d) Payment of civil penalty assessed.
Payment of civil penalties finally as-
sessed by the Regional Administrator
shall be made by forwarding a cashier’s
check, payable to the ““EPA, Hazardous
Substances Superfund,” in the amount
assessed, and noting the case title and
docket number, to the appropriate re-
gional Superfund Lockbox Depository.
Notice of payment must be sent by Re-
spondent to the Hearing Clerk for in-
clusion as part of the administrative
record for the proceeding in which the
civil penalty was assessed. Interest on
overdue payments shall be collected
pursuant to the Debt Collection Act, 37
U.S.C. 3717.

[54 FR 21176, May 16, 1989]

§22.40 Supplemental rules of practice
governing the administrative as-
sessment of administrative pen-
alties under section 325 of the
Emergency Planning and Commu-
nity Right-To-Know Act of 1986
(EPCRA).

(a) Scope of these Supplemental Rules.
These Supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rules of Prac-
tice (40 CFR part 22), administrative
proceedings for the assessment of any
civil penalty under section 325 for vio-
lations of the Emergency Planning and
Community Right-To-Know Act of 1986
(EPCRA). Where inconsistencies exist
between these Supplemental rules and
the Consolidated Rules, (8822.01
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